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1 Introduction	

	

This	 essay	 discusses	 the	 misapplication	 of	 the	 terra	 nullius	 principle	 by	 the	 British	

Crown	in	Australia.	The	principle	can	be	translated	from	the	Latin	term	as	“land	belonging	

to	no	one”,	meaning	the	principle	could	only	be	applied	to	no-men’s	land	belonging	to	no-

one	with	no	local	custom	or	law.	Examining	the	misapplication	allows	one	to	understand	

why	Australia	was	invaded	and	not	settled.	It	also	allows	one	to	comprehend	what	led	to	

the	Mabo	vs	Queensland	case	and	why	this	legal	process	is	of	such	immense	importance.		

I	chose	this	topic	for	a	number	of	reasons.	Having	grown	up	in	Australia	I	was	raised	

with	a	part	of	 the	Aboriginal	 culture	and	a	great	number	of	 stories	about	 the	 so	 called		

“Dreaming”	were	part	of	my	bedtime	ritual	and	school	life.	Colourful	paintings	consisting	

of	countless	dots	revealed	entrancing	stories,	which	fascinated	me	since	early	childhood.	

Remembering	 my	 naïve	 attempts	 to	 copy	 their	 painting	 style	 resulted	 in	 an	 early	

fascination	for	this	“foreign”	culture.		

As	 I	 grew	 older	 I	 came	 to	 realise	 that	many	 conflicts	 exist	 between	 the	 Aboriginal	

people	 and	 the	 “white”	 Australians.	 It	 also	 became	 apparent	 to	 me	 that	 many	 of	 the	

issues	involving	the	struggles	between	the	two	cultures	were	hidden	from	the	public	eye,	

due	 to	 the	 limited	 reporting	 of	 the	media.	 Often	 rumours	were	 taken	 for	 granted	 and	

facts	remained	a	mystery.	My	original	intention	was	to	write	about	the	conflicts	between	

the	 mining	 industry	 and	 the	 reserves	 given	 to	 the	 Native	 Australians.	 However,	 after	

having	found	out	about	the	conflict	of	interest	in	the	UNESCO	protected	Kakadu	National	

Park,	caused	by	the	uranium	resources	in	the	area,	I	realised	that	it	is	close	to	impossible	

to	 gain	 access	 to	 relevant	 information	 here	 in	 Switzerland.	 Unfortunately,	 much	

information	is	restricted.	

	However,	 upon	 researching	 about	 the	 Aboriginal	 land	 rights	 one	 inevitably	 comes	

across	 different	 information	 about	 the	 arrival	 of	 the	 first	 fleet.	 Questioning	 the	

circumstances	under	which	terra	nullius	was	applied,	even	though	the	British	were	aware	

of	the	 indigenous	people	already	 living	on	the	continent	when	they	arrived	roughly	200	

years	ago,	became	inevitable.		

Nonetheless,	 even	 writing	 an	 essay	 about	 the	 misapplication	 of	 the	 terra	 nullius	

principle	 in	 Australia	 is	 harder	 than	 one	 would	 think,	 for	 the	 information	 about	 the	
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colonisation	of	Australia	 is	widely	dispersed	and	differentiates	between	sources.	One	of	

the	greatest	troubles	encountered	while	writing	about	this	subject	is	to	find	information	

relevant	 to	why	and	how	 terra	nullius	was	misapplied.	The	sources	of	 this	essay	mainly	

consist	of	books,	dictionaries,	and	electronic	documents	found	in	Australian	libraries.	

My	work	 is	 firstly	composed	of	a	brief	explanation	of	the	Aboriginal	culture,	 for	 it	 is	

very	hard	 for	other	 cultures	 to	understand	 the	 their	way	of	 life.	Worldwide	 there	 is	no	

comparable	 culture,	 and	 common	 roots	 date	 back	 approximately	 30’000	 years.	

Understanding	the	“Dreaming”	and	the	way	the	Aboriginal	people	perceive	their	world	is	

vital	when	 trying	 to	 understand	 how	 the	 conflicts	 arose	 between	 the	 invaders	 and	 the	

native	 population.	 In	 the	 next	 chapter	 I	 briefly	 explain	 the	 arrival	 of	 the	 British	 in	

Australia,	 and	 how	 they	 proceeded	 in	 claiming	 the	 continent,	 how	 they	 perceived	 the	

presence	of	the	Aboriginal	People	as	well	as	the	interactions	between	these	two	groups.	

In	my	final	chapter	the	Terra	Nullius	Act	will	be	discussed	and	an	analysis	of	how	it	was	

overturned	 in	the	 long	and	complex	 legal	case	Mabo	v	Queensland	and	 its	 relevance	to	

today’s	 application	 of	 the	 Act	will	 be	 provided.	 This	 legal	 procedure	 took	 place	 in	 two	

parts.	 The	 first	 recognised	 the	misapplication	 of	 the	 terra	 nullius	 principle	 in	 Australia	

whereas	the	second	recognised	the	notion	of	Native	Title.	A	personal	summary	of	crucial	

information	relevant	to	my	thesis	will	be	offered	in	the	conclusion.	
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2 Aboriginal	Culture		

	

2.1 	The	Dreaming	

	

Understanding	the	dreaming	is	of	vital	importance	if	we	are	trying	to	comprehend	the	

culture	 and	ways	 of	 living	 of	 the	 Aboriginal	 People	 of	 Australia.	While	 there	 are	many	

different	 tribes	 with	 their	 own	 distinct	 tradition	 and	 language,	 “The	 Dreaming”	 has	

remained	 one	 constant	 core	 value	 to	 all	 the	 different	 customs	 and	 still	 is	 a	 principle	

actively	 shared	 today.	 One	 Aboriginal	 man	 named	 Midnight	 Davis	 explains	 “The	

Dreaming”	as	being	the	following:	

	

The	Dreaming	is,	[…],	more	than	just	an	explanation	of	cultural	norms,	and	where	we	

came	from.	The	Dreaming	is	a	complete	guide	to	life	and	living	-	it	is	an	encyclopedia	of	

the	world.	It	is	not	just	stories	-	it	is	art,	songs,	dance;	it	is	written	into	the	land	itself.1	

	 	

The	dreaming,	as	will	later	on	be	examined,	is	‘’written’’	into	the	land	and	guides	

the	Aboriginal	people	 in	all	 aspects	of	 their	 life.	 It	 is	 said	 that	an	Aboriginal	person	can	

find	 food	and	water	 in	an	endless	 stretch	of	desert	with	 the	guidance	of	 spirits2.	Up	 to	

today	the	complexity	of	Aboriginal	spirituality	is	not	fully	understandable	to	the	modern	

world.	There	is	no	common	or	comparable	religion	or	culture	that	we	know	of.	However,	

understanding	 the	basis	of	what	 lies	 in	 the	heart	of	Aboriginal	 spirituality	 is	 vital	 in	 the	

understanding	of	how	the	doctrine	of	discovery	was	overturned	with	the	Mabo	case3.	

	

‘The	Dreaming'	or	 'the	Dreamtime'	 indicates	a	psychic	state	 in	which	or	during	which	

contact	 is	made	with	 the	 ancestral	 spirits,	 or	 the	 Law,	 or	 that	 special	 period	 of	 the	

beginning.4		

	

																																																								
1	https://www.creativespirits.info/aboriginalculture/spirituality/what-is-the-dreamtime-or-the-dreaming	
2	http://www.australia.gov.au/about-australia/australian-story/austn-desert-outback	
3	https://www.youtube.com/watch?v=sA29KHDw0Wc	
4	https://www.creativespirits.info/aboriginalculture/spirituality/what-is-the-dreamtime-or-the-dreaming	
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	 To	 understand	 this	 quote	 we	 must	 examine	 what	 the	 Dreaming	 refers	 to.	

Aborigines	believe	that	during	the	period	of	creation	ancestral	beings	or	spirits	came	to	

earth	 by	 emerging	 from	beneath	 the	 surface	 of	 the	 land.	 They	 gave	 shape	 to	 the	 land	

through	the	various	activities	that	they	carried	through.		

	

In	the	time	of	creation	the	ancestors	emerged	from	the	ground,	creating	features	such	

as	waterholes;	where	 they	walked,	 they	 created	pathways	or	 river	beds;	where	 they	

plunged	digging	sticks	into	the	ground,	trees	grew;	where	they	died,	their	bodies	were	

transformed	into	hills;	and	where	they	bled,	lakes	were	formed.5		

	

	 	When	 the	 spirits	 or	 ancestral	 beings	 departed,	 they	 carefully	 placed	 human	

beings	on	the	surface	of	the	earth,	so	that	they	could	succeed	them	in	occupying	the	land.	

According	to	the	indigenous	Australians	many	spirits	actually	merged	into	the	landscape	

or	became	a	particular	feature,	such	as	a	rock.	This	means	that	the	Aboriginal	people	feel	

deep	love	and	responsibility	for	the	land	that	they	live	on	because	where	ancestral	beings	

left	 their	mark,	 they	 also	 left	 a	 sacred	 site.	 Some	 sacred	 sites	 can	 only	 be	 accessed	 by	

men,	women	or	a	selected	few	with	the	appropriate	kinship	status.	It	is	also	important	to	

note	that	sacred	sites	often	need	maintaining	through	physical	and/or	ceremonial	work.	

This	also	explains	why	the	Dreaming	is	so	to	say	“written”	in	the	land.	

	 An	example	of	such	a	site	is	Uluru,	also	known	as	Ayers	rock.	The	rock	lies	in	the	

heart	of	Australia	and	it	is	said	to	have	been	created	during	the	Dreamtime.	This	rock	is	a	

perfect	example	of	where	European	or	modern	thinking	clashes	with	Aboriginal	culture.	

The	 rock	 is	 visited	by	over	 a	quarter	of	 a	million	people	each	year.	 Tourists	 climb	onto	

Uluru	for	various	reasons,	although	its	owners,	the	Anangu	People,	specifically	ask	visitors	

to	 refrain	 from	climbing	onto	this	sacred	site.	 It	 is	 the	belief	of	 the	Anangu	People	 that	

disrespecting	 this	 rule	 will	 lead	 to	 disagreements.6	This	 demonstrates	 that	 ignorance	

towards	the	spiritual	beliefs	of	the	local	Anangu	remains	an	issue	up	until	today.		

Thus,	it	comes	as	no	surprise	that	Australia’s	violent	and	brutal	history	has	left	a	trail	

of	destruction	and	discordance.	When	the	Europeans	first	arrived	in	Australia,	sacred	sites	

were	disrespected,	trees	cut	down,	fences	were	built	and	the	white	people	walked	over	

																																																								
5	The	Oxford	Dictionary,	p.	196.	
6	http://uluru-australia.com/about-uluru/uluru-and-aboriginal-culture/	
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whatever	pleased	 them7.	These	gestures	were	not	 taken	well	by	 the	native	Australians,	

who	quickly	started	to	rebel	against	the	invasion.	The	English	took	notice	of	this	but	did	

not	back	down.	Quite	on	the	contrary,	they	kept	exploiting	and	settling	the	land.	

The	Dreaming	explains	the	complex	spiritual	 life	of	the	indigenous	Australians	and	is	

often	 referred	 to	 as	 the	 ‘’Dreamtime’’.	 This	 term	 should,	 however,	 be	 avoided	 for	

Aboriginal	 spirituality	 does	 not	 refer	 to	 the	 past,	 present	 or	 future.	 The	 Dreaming	 is	 a	

timeless	concept	that	describes	the	period	of	creation.	

	

It	 expresses	 better	 the	 timeless	 concept	 of	moving	 from	 ‘dream’	 to	 reality	which	 in	

itself	is	an	act	of	creation	and	the	basis	of	many	Aboriginal	creation	myths.	None	of	the	

hundreds	of	Aboriginal	languages	contain	a	word	for	time.8	

	

The	Aboriginal	people,	 in	 fact,	 do	not	have	a	word	 for	 time9.	 This	makes	 it	 very	

difficult	 for	 the	 Europeans	 to	 understand	 the	 complex	 life	 of	 natives	 Australians,	 for	

Europeans	order	everything	chronologically.	It	is	for	this	reason	that	a	lot	of	paraphrasing	

is	used	when	trying	to	get	to	know	their	culture,	in	which	the	Dreaming	lies	at	the	heart.	

The	senior	culture-bearer	for	the	Kaura	people,	Karl	Telfer,	once	said	the	following:		

	 	

We	are	the	oldest	and	the	strongest	people,	we're	here	all	of	the	time,	we're	constant	

through	 the	 Dreaming	 which	 is	 happening	 now,	 there's	 no	 such	 thing	 as	 the	

Dreamtime.10		

	 	

	 It	 is	very	 important	 to	use	 the	 right	 terms	while	 referring	 to	different	Aboriginal	

topics,	 because	 offense	 is	 easily	 created	 by	 not	 doing	 so.	 It	 is	 also	 very	 important	 to	

understand	that	the	word	‘’dreaming’’	is	not	a	literal	translation	of	the	English	word	that	

refers	to	human	dreams11.		

Even	 though	 there	 is	no	 indication	 that	 the	British	were	aware	of	 this	period	of	

creation	upon	 the	arrival	of	 the	 first	 fleet	 and	 the	Aboriginal	people	did	not	 react	with	

hostility	as	was	expected	by	the	British,	the	Aboriginal	people	did	make	the	new	arrivals	

																																																								
7	https://www.youtube.com/watch?v=oTJG8AJ_tDs		
8	https://www.creativespirits.info/aboriginalculture/spirituality/what-is-the-dreamtime-or-the-dreaming	
9	Ibidem.	
10	Ibidem.	
11	Ibidem.	
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aware	 that	 their	 disrespectful	 ways	 were	 not	 welcome12.	 Even	 if	 the	 Crown	 did	 not	

appreciate	 the	countless	 customs,	 languages	and	habits	of	 the	Aboriginal	People	at	 the	

time,	they	must	have	been	aware	that	a	set	of	 laws	governed	the	natives	 in	some	way,	

because	certain	gestures	(such	as	cutting	down	trees)	were	not	accepted.		

	

	

2.2 The	Land	owns	me	

	 	

	 The	European	culture	has	always	seen	the	land	as	being	a	commodity	that	could	

be	bought,	sold	and	used	for	economic	growth.	In	the	eyes	of	the	British,	whoever	owned	

a	 piece	 of	 land	 had	 exclusive	 rights	 to	 it.	 Ownership	 was	 determined	 through	 formal	

means	such	as	contracts	and	enforced	by	the	court	of	law.		

	

First,	under	European	law,	land	was	a	commodity	that	could	be	bought	and	sold,	and	

individuals	who	“owned”	a	tract	of	 land	had,	for	the	most	part,	exclusive	rights	to	 its	

use.	 Second,	 ownership	was	 determined	 by	 formal	means,	 recognized	 by	 deeds	 and	

contracts	and	enforced	by	courts	of	law.13	

	 	

However,	 it	 was	 the	 ancestral	 spirits	 that	 created	 the	 relationship	 between	 all	

living	 things	 14 	that	 determined	 the	 laws	 that	 governed	 the	 social	 structure	 and	

organization	 of	 the	 Aboriginal	 people.	 Their	 power	 and	 presence	 still	 governs	 the	

Indigenous	Australians	today15.	The	Aborigines	created	a	system	that	 first	and	foremost	

ensured	the	well-being	of	the	land	they	lived	on,	not	the	people	that	lived	on	that	land.	A	

clan	would	only	ever	take	as	much	as	needed16	and	its	members	had	roles	regarding	the	

responsibilities	 that	 came	 with	 caring	 for	 the	 land.	 The	 role	 one	 would	 take	 on	 was	

dependant	on	the	persons	identity	and,	therefore,	on	the	social	organisation	and	rules	of	

the	indigenous	Australian’s.	

	

																																																								
12	http://www.nma.gov.au/online_features/defining_moments/featured/pemulwuy	
13	http://www.learnnc.org/lp/editions/nchist-colonial/2027	
14	Historical	dictionary	of	Austraian	Aboriginies,	p.	20.	
15	Ibid.,	p.	21.	
16	http://australianmuseum.net.au/indigenous-australia-introduction	
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The	Aboriginal	people	do	not	own	the	land.	The	land	owns	them17.	This	principle	is	

clearly	 explained	 by	 the	 elder	 of	 the	 Yankunytjatjara	 People	 from	 Central	 Australia.	

Robert	 James	Randall,	also	known	as	Bob	Randall,	who	was	a	community	 leader,	 singer	

and	Aboriginal	elder.	During	the	colonization,	the	English	took	away	the	children	from	the	

Aboriginal	 communities	 and	 tried	 to	 raise	 them	 in	 a	 European	manner	 by	 for	 example	

converting	 them	 to	 Christianity,	 making	 them	wear	 European	 clothing	 and	 so	 on.	 This	

practice	 continued	 until	 the	 1970’s.	 Bob	 Randall	 was	 removed	 from	 his	 family	 and	

community	to	be	raised	by	an	English	Family	at	 the	young	age	of	seven	years.	Half-cast	

children	 (half	 Aboriginal	 -	 half	 white),	 such	 as	 Randall,	 are	 now	 known	 as	 the	 “stolen	

generations”18.	Randall	explains	his	journey	and	spirituality	in	an	hour-long	interview.	He	

also	explains	how	the	Aboriginal	people	are	connected	to	the	land	and	how	every	 living	

thing	 is	connected	 to	every	other	 living	 thing.	Below	there	are	a	couple	of	quotes	 from	

Randall’s	short	video	called	The	Land	owns	Us19	and	“We	are	Caretakers”20:	

	

We	just	lived	on	the	land.	As	people	of	the	land.	To	us	it	was	the	natural	way	of	being.	

Being	 part	 of	 all	 that	 there	 is	 was	 just	 the	way	 it	 was.	 You	 didn’t	 see	 anything	 any	

different	 from	 you.	 It	 was	 just	 a	 way	 of	 life	 that	 was	 inclusive	 of	 all	 that	 there	 is	

through	life.	Life	is	the	binding	and	the	connecting	way	the	oneness	is.	If	you	are	alive,	

you	connect	to	everything	else	that	is	alive.	But	that	oneness	included	everything	that	

was	around	us	(…).	See	my	people	see	land	ownership	as	being	totally	different	to	the	

English	way	of	ownership	cause	we,	ours	used	to	be,	 really,	 the	 land	owns	us,	and	 is	

still	 is	 that	 to	 us.	 (…)	 The	 land	 grows	 all	 of	 us	 up-	 and	 it	 really	 does.	 You	 know,	 no	

human	is	older	than	the	land	itself.	It	just	isn’t.	And	no	living	marsupial	is	as	old	as	the	

land	itself.	Everything	that’s	been	and	gone,	in	life,	in	the	flesh,	has	died.	But	the	land	

is	 still	 here.	 (…)	 Part	 of	 the	 land,	 which	 has	 been	 handed	 down	 to	 you	 by	 your	

ancestors.	 We	 say	 the	 granny	 law,	 has	 given	 me	 my	 responsibility,	 now	 that	 I	 am	

grown	 up	 to	 care	 for	 my	 country,	 care	 for	 my	 mother	 (pointing	 to	 the	 earth),	 you	

know,	care	 for	everything	 that	 is	around	me.	The	oneness,	 the	completeness	of	 that	

oneness,	 to	 be	 responsible,	 in	 both	 caring,	 in	 every	 single	 way	 which	 we	 call	 the	

“ganini”.	 Ganini.	 Caring	with	 unconditional	 love	with	 the	 responsibility.	 (…)	 You	 feel	

that.	 You	 feel	 that	 so	well.	 That	 you	 feel	 good	when	 you’re	 in	 that	 space.	 And	 you	

kinda	 feel	 you’re	 living	with	 family,	when	you	 include	everything	 that	 is	 alive	 in	 that	

																																																								
17	https://www.creativespirits.info/aboriginalculture/land/meaning-of-land-to-aboriginal-people\	
18	http://www.australianstogether.org.au/stories/detail/the-stolen-generations		
19	https://www.youtube.com/watch?v=w0sWIVR1hXw	
20	https://www.youtube.com/watch?v=IZmcRp6XbkA	
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space	and	that,	 it’s	a	huge	space,	and	there	are	a	lot	of	specimens	of	everything	that	

you	can	possibly	 imagine	there	with	you.	And	then	you	grow	up	knowing,	that	 these	

are	all	your	family.21	

	

What	we’ve	got	to	remember	we’re	only	caretakers,	for	our	time	on	this	earth,	for	our	

children’s	children	who’s	going	to	come	after	us.	We	should	really	believe	that.	We	are	

not	the	owners,	we	are	the	carers.	We	got	to	apply	ganini	principle	because	that’s	the	

law	 of	 survival.	 For	 every	 single	 one	 of	 us.	 (…)	 We	 are	 caretakers,	 not	 owners,	 for	

mother	earth.22			
	

These	 quotes	 explain	 a	 lot	 about	 Aboriginal	 land	 ownership	 and	 how	 it	

differentiates	from	the	point	of	view	of	Europeans.	It	also	sheds	light	onto	why	conflicts	

about	 landownership	 took	 place.	 First	 and	 foremost,	 it	 is	 clear	 that	 that	 the	Aboriginal	

people	do	not	see	the	land	as	being	a	commodity.	Unlike	the	“white”	men	they	live	from	

the	land	and	do	not	use	land	for	any	personal	gain.		

The	British,	on	the	other	hand,	 immediately	began	to	apply	 their	concept	 to	 the	

land	 they	 claimed.	 They	 looked	 for	ways	 to	make	 profit	 and	 applied	 their	 principles	 of	

landownership	to	the	“new”	continent.		

Randall	also	expresses	how	the	Aboriginal	people	apply	the	“Ganini”	principle	so	

that	the	land	is	available	for	future	generations.	This	kind	of	mindset	was	not	and	often	

still	is	not	present	in	the	minds	of	European	people.	This	also	means	that	the	British	saw	

nothing	wrong	with	cutting	down	trees	and	exploiting	resources	whereas	the	Aboriginal	

people	 did.	 Once	 again,	 this	 contributed	 greatly	 to	 the	 conflicts	 about	 the	 land,	 even	

though	the	British	did	not	know	about	the	“Ganini”	principle,	they	did	not	seem	to	make	

any	effort	to	comprehend	the	principle	of	the	original	owners.	

	

	

	

	

																																																								
21	https://www.youtube.com/watch?v=w0sWIVR1hXw	
22	https://www.youtube.com/watch?v=IZmcRp6XbkA		



	

Terra Nullius Principle.docx	 	 Page 11 of 27	

3 The	Doctrine	of	Discovery	

	

3.1 Discovering	and	claiming	

	

	 In	1768	Englishman	Captain	James	Cook	was	given	command	of	the	Endeavour	by	

the	Admiralty	and	 the	Royal	Society	and	was	provided	with	a	set	of	 secret	 instructions.	

The	British	ship	set	sail	from	Plymouth	with	three	main	goals.	The	first	was	to	observe	and	

record	the	transit	of	Venus	across	the	sun	in	Tahiti	in	April	176923.	The	second	aim	of	the	

expedition	was	to	chart	and	make	scientific	observations	about	the	islands	visited	in	the	

South	Pacific24.	The	final	aim	was	secret	and	given	to	the	captain	by	the	Admiralty.	He	was	

to	locate	and	claim	the	Great	South	Land	for	the	British	Crown25.	

	 Cook	reached	the	east	coast	of	Australia	in	April	1770	after	having	sailed	along	the	

west	coast	of	New	Zealand	and	declaring	that	it	was	not	what	they	were	looking	for.	After	

having	reached	New	South	Wales,	Endeavour	sailed	north	and	the	crew	charted	as	they	

went.	 As	 instructed	 by	 the	 British	 Admiralty,	 Cook	 claimed	 possession	 of	 the	 whole	

eastern	 coast	 on	 the	 22th	 August	 1770	 in	 name	 of	 King	 George	 III26.	 Concerns	 were	

expressed	about	possible	claims	by	the	Dutch.	However,	 the	Dutch	and	the	VOC	(Dutch	

East	India	Company	)	did	not	show	any	interest	in	the	land,	which	presented	itself	with	an	

unfriendly	Indigenous	population	as	well	as	no	apparent	exploitable	resources.27	

	 The	British	were	not	the	only	ones	to	of	have	claimed	a	part	of	the	continent.	The	

French	also	launched	a	small	number	of	expeditions28.	Unfortunately	for	the	French,	they	

were	in	no	position	at	the	time	to	claim	the	continent	because	the	maritime	power	of	the	

British	was	much	stronger	than	their	own.			

Upon	 captain	 Cook’s	 return	 to	 Britain,	 he	 reported	 that	 Australia	 was	 scarcely	

inhabited.	The	naturalist	who	accompanied	the	captain	on	his	 journey	confirmed	Cook’s	

statement	with	the	following	words:		

	

																																																								
23	http://www.sl.nsw.gov.au/stories/captain-cooks-voyages-discovery	
24	Ibidem.	
25	Ibidem.	
26	Ibidem.	
27	http://www.mtcarmelcoorparoo.qld.edu.au/resource-centre/student-links/Documents/Willem%20Janszoon.pdf		
28	http://www2.sl.nsw.gov.au/archive/discover_collections/society_art/french/contact.html	
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This	immense	tract	of	land,	considerably	larger	than	all	of	Europe,	is	thinly	inhabited.29	
	

	He	 also	 brought	 back	 the	 view	 that	 the	 Indigenous	 population	 of	 Australia	was	

untamed	 and	 far	 behind	 the	 British	 culture	 in	 every	 aspect.	 The	 lack	 of	 clothing	 the	

‘’savage’’	style	of	living	and,	in	their	eyes,	the	serious	absence	of	cultivation	led	the	British	

to	 this	 conclusion.	 Naturalist,	 Joseph	 Banks,	 also	 hypothesized	 that	 central	 Australia	

would	contain	even	less	people	because	of	the	lack	of	resources	available	to	them30.	Both	

the	 theory	 and	 reports	 from	 Banks	 were	 plainly	 wrong,	 for	 the	 Aboriginal	 pre-contact	

population	is	estimated	to	of	have	been	between	1	and	1.5	million	people31.	This	all	lead	

to	 the	 conclusion	 that	 Australia	 was	 a	 large	 continent	 with	 an	 insignificant	 nomadic	

population	and,	most	importantly,	a	land	available	for	possession32!	

	 The	 next	 step	 for	 Britain	 was	 to	 place	 people	 into	 the	 newly	 discovered	 and	

claimed	 continent.	 Historians	 have	 only	 recently	 started	 characterising	 the	 British	

colonisation	of	Australia	as	being	an	‘’invasion’’.	In	the	1970’s	the	term	‘’settlement’’	was	

used33.	 The	 difference	 between	 these	 two	 terms	 lies	 in	 the	 meaning	 and	 events	 that	

happened	during	the	colonisation	process.		

	

The	 critical	 difference	 is	 the	 sense	 of	 an	 international,	 forcible	 appropriation	 of	 the	

territory,	 involving	 Aboriginal	 resistance	 and	 conflict,	 in	 distinction	 to	 the	 peaceful	

disposition	of	dispersed	colonial	rule.34	
	

		 This	 difference	 plays	 a	 vital	 role	 in,	 for	 example,	 political	 and	 legal	 arguments	

concerning	things	such	as	Aboriginal	land	rights	such	as	in	the	Mabo	case.	Justices	Deane	

and	Gaudron	 described	 the	 case	 as	 being	 a	 ‘’conflagration	 of	 oppression	 and	 conflict’’.	

This	description	would	not	have	been	possible	if	the	colonisation	of	Australia	was	merely	

characterised	 as	 being	 a	 ‘’peaceful	 disposition	 of	 dispersed	 colonial	 rule’’ 35 	or	 a	

settlement.	

																																																								
29	Discovering	Indigenous	Lands,	p.	175.	
30	Ibidem.	
31	Ibidem.	
32	Ibidem.	
33	Oxford	dictionary,	p.	347.	
34	Ibid.,	p.	349.	
35	Ibidem.	
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	 January	 the	 26th	 1788	marks	 the	 arrival	 of	 the	 first	 fleet,	 led	 by	 Captain	 Arthur	

Phillip36.	They	arrived	back	to	the	same	spot	where	Captain	Cook	had	planted	a	flag	and	

took	possession	of	what	 the	British	Crown	now	wanted	 to	colonise37.	Unfortunately	 for	

them,	Australia’s	hostile	environment	did	not	provide	them	with	an	adequate	amount	of	

fresh	 water,	 forcing	 the	 first	 fleet	 to	 travel	 north38.	 They	 disembarked	 in	 what	 is	 now	

known	as	Sydney	Cove	and	proceeded	in	what	a	naval	Officer	Phillip	Gidley	King,	who	was	

later	to	become	the	first	governor	of	the	colony,	noted	as	being	a	symbolic	ceremony	that	

showed	that	New	South	Wales	was	‘’taken	by	his	Majesty’’39.			

	 The	impulse	that	led	the	British	to	claiming	Australia	is	clear.	It	was	a	simple	act	of	

showing	 power.	 Yet,	 what	 led	 them	 to	 colonising	 the	 hostile	 and	 unwelcoming	

environment	of	the	newly	discovered	continent	is	the	subject	of	a	long-standing	debate.	

Most	historians	now	agree	to	the	following	statement:	

	

The	British	government	needed	an	alternative	outlet	for	disposing	of	its	criminals	after	

the	 loss	of	the	American	colonies	 in	the	1770’s,	and	turned	to	NSW,	which	had	been	

described	favourably	by	James	Cook	in	his	voyage	exploration	of	1768.40.	
	

The	11	ships	that	comprised	of	the	first	fleet	brought	freemen	and	convicts	with	

them.	The	number	of	people	who	disembarked	the	ships	totals	to	an	astounding	1023	of	

which	 751	 of	 them	 were	 convicts	 (along	 with	 their	 families)41.	 The	 British	 population	

brought	with	them	the	principles	of	the	British	constitutional	law,	which	was	to	become	

the	foundation	for	Australia’s	legal	system.	The	British	parliament	left	the	political	leaders	

of	the	Crown	to	decide	what	principles	should	be	enforced	to	ensure	the	establishment	

and	working	of	the	new	colonies42.		

	 The	newly	discovered	territory	was	quickly	declared	as	belonging	to	no	one,	and	

with	this	the	terra	nullius	principle	was	applied43.	This	principle	 lay	at	the	foundation	of	

the	British	settling	the	country.	Never	did	they	feel	the	need	to	have	to	ask	permission	to	

take	land,	nor	did	they	have	to	incorporate	the	Aboriginal	people.	
																																																								
36	Oxford	dictionary,	p.	254.	
37	Discovering	Indigenous	Lands,	p.	176.	
38	Oxford	dictionary,	p.	254.	
39	Discovering	Indigenous	Lands,	p.	176.	
40	Oxford	dictionary,	p.	580.	
41	Ibid.,	p.	254.	
42	Discovering	Indigenous	Lands,	p.	176.	
43	Ibid.,	p.	179.	
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3.2 Terra	Nullius	

	

	 When	 Captain	 Arthur	 Phillip	 arrived	 in	 Australia	 with	 the	 first	 fleet,	 he	 was	

astounded	 to	 find	 that	 the	 country	 was	 not,	 as	 Captain	 cook	 had	 reported,	 thinly	

populated.		 	

	 As	 the	 Indigenous	 Australians	 watched	 the	 arrival	 of	 the	 first	 fleet,	 they	 were	

unaware	that	 they	were	also	 looking	at	 the	end	of	 their	 traditional	way	of	 living.	When	

the	British	set	foot	onto	their	soil	the	natives	were	sceptical.	They	had	trouble	figuring	out	

what	 the	British	were	and	what	 they	wanted44.	Never	had	 they	seen	clothing,	 firearms,	

ships	 and	 tents	 before.	 Nonetheless,	 the	 first	 encounters	 were	 friendly,	 as	 shown	 on	

paintings45	such	as	those	of	William	Bradley.	It	is	said	that	the	British	and	Aborigines	even	

danced	together.	The	Aborigines	trusted	the	British	at	first	because	Captain	Arthur	Phillip	

was	missing	a	front	tooth46.	During	Aboriginal	initiation	ceremonies	a	front	tooth	used	to	

be	removed.	Consequently,	he	was	not	completely	“alien”	and,	in	their	mind,	he	had	just	

been	 initiated	 by	 another	 clan47.	 Soon	 after,	 the	 British	 cleared	 land	 and	 exploited	 the	

natural	 resources	 in	 a	 manner	 that	 did	 not	 comply	 with	 the	 Aboriginal	 way	 of	 living,	

leading	to	the	opposite	of	what	had	been	a	peaceful	and	friendly	relationship48.		

	 Many	wonder	why	 the	Aboriginal	people	did	not	 resist	 the	arrival	of	 the	British.	

They	did.	They	quickly	 learned	that	the	soldiers	 in	red	suits	were	armed,	and	saw	them	

brutally	punishing	convicts,	which	created	fear.	But	most	importantly,	disease	very	quickly	

spread	among	the	natives.	Smallpox	took	the	lives	of	nearly	half	their	people49.	They	were	

terrified,	 never	 having	 seen	 such	 a	 disease	 before	 and	 tried	 to	 flee50.	 This	 caused	 the	

disease	to	spread	even	further.	More	of	this	will	be	explained	later	with	Pemulwuy.	

	 The	 governor	 saw	 the	 importance	 of	 communicating	 with	 the	 Aboriginals	 and	

found	 it	 necessary	 to	“train	 an	 intermediary	 to	 demonstrate	 ‘the	 many	 advantages	

they	would	 enjoy	 by	mixing	with	 [them]’.”51	He	tried	to	achieve	this	by	kidnapping	an	

Aboriginal	 man	 named	 Arabanoo	 at	 Manly	 Cove	 in	 Port	 Jackson	 (Sydney	 Harbour)	 in	

																																																								
44	https://www.youtube.com/watch?v=oTJG8AJ_tDs	
45	Ibidem.	
46	Ibidem.	
47	Ibidem.	
48	Ibidem.	
49	Ibidem.	
50	Ibidem.	
51	Oxford	Dictionary,	p.	30.	
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December	1788.	Arabanoo	was	captured	and	then	imprisoned	in	a	convict	hut	adjacent	to	

the	residence	of	Arthur	Phillip52.	He	is	often	described	as	having	been	a	proud	man	who	

refused	 to	 collaborate	 with	 the	 British,	 yet	 according	 to	 the	 governor	 Arabanoo	 was	

“perfectly	 satisfied	 by	 his	 situation” 53 	which	 led	 to	 the	 removal	 of	 his	 shackles.	

Apparently,	Arabanoo	decided	to	stay	with	the	colonists.	However,	he	never	became	an	

intermediary	between	the	settlers	and	the	Indigenous	population	as	planned.		

	

His	 usual	 appearance	was	 transformed	by	 a	 close	 haircut,	 a	 shaved	beard,	 scrubbed	

skin,	 and	 English	 clothing.	 He	warmed	 to	 friendly	 treatment	 by	 his	 captors,	 enjoyed	

their	gifts	of	fish,	duck,	and	pork,	but	declined	bread,	salt	meat,	and	liquor.	He	dined	at	

a	side	table	of	the	governor’s,	and	sometimes	at	his	table.	He	became	a	keen	student	

of	 British	 etiquette	 and	 developed	 good	 relations	with	 key	 figures	 among	 the	 ruling	

elite,	 especially	 Governor	 Phillip,	 whom	 he	 accompanied	 on	 boat	 trips.	 Despite	

circumstances,	his	 independence	of	mind	enabled	him	 to	maintain	a	 strong	 sense	of	

dignity.	If	insulted,	he	retaliated	swiftly	and	turned	mockery	against	its	instigators.54	

	

Arabanoo	died	after	6	months	in	captivity	in	April	1789	due	to	smallpox.	His	funeral	was	

attended	by	the	governor	and	he	was	even	buried	in	Phillips	private	garden.		

	 Arabanoo’s	 story	 is	 important	 because	 it	 led	 to	Governor	 Phillip	 reassessing	 the	

negative	portrait	about	Aboriginals	that	had	been	made	countless	amount	of	times.	The	

British	 also	 concluded	 that	 capturing	 a	man	was	 the	 right	way	 to	open	 communication	

lines	between	the	two	groups.	

	 The	 death	 of	 Arabanoo	 temporarily	 destroyed	 the	 governor’s	 hopes	 of	 ever	

creating	direct	lines	of	communication	with	the	Indigenous.	The	British	decided	to	kidnap	

another	two	men	in	hopes	of	 learning	about	their	 language,	customs	and	using	them	as	

intermediates	 between	 the	 English	 and	 Aboriginal.	 In	 November	 1789,	 the	 British	

captured	 the	 two	men:	 Bennelong	 and	 Colbee.	 Both	were	 housed	 in	 Phillips	 residence	

and	quickly	learned	some	English.	The	two	captives	were	delighted	by	the	food	and	were	

soon	 affectionate	 to	 the	 governor.	 Bennelong	 also	developed	 a	 liking	of	 alcohol,	which	

																																																								
52	https://www.youtube.com/watch?v=oTJG8AJ_tDs	
53	Oxford	Dictionary,	p.	30.	
54	Ibidem.	
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eventually	 led	 him	 into	 alcoholism.	 However	 both	 men	 understandably	 escaped,	 they	

wanted	to	return	to	what	they	knew55.	

	 Bennelong	 reappeared	 at	 a	 gathering	 of	 Aboriginal	 in	Manly	 Cove	 the	 following	

September56.	The	Aboriginal	people	wounded	Phillip	with	a	spear	as	either	a	‘payback’	for	

having	 captured	 Bennelong	 or	 as	 a	 result	 of	 a	 misunderstanding57.	 Surprisingly,	 the	

indigenous	man	 returned	 to	 Phillips	 settlement	 later	 on	 as	 to	 inquire	 about	 his	 health.	

This	reconnection	eventually	led	to	Phillip	building	Bennelong	a	hut	on	what	is	known	as	

Bennelong	point.	 The	Aborigine	also	 soon	became	a	 favourite	of	Phillip	and	 in	1792	he	

became	the	first	Aboriginal	man	to	sail	back	to	England.	He	was	presented	to	King	George	

III58.	Bennelong	quickly	became	homesick	and	his	health	rapidly	decreased.	He	longed	to	

return	to	his	homeland.	The	alcoholic	man	set	foot	back	onto	Australian	soil	three	years	

after	 having	 left	 it.	He	 then	 left	 the	British	 and	 returned	back	 to	his	 tribe.	 It	 is	 unclear	

what	exactly	happened	after	that.		

	 Bennelong	 helped	 create	 the	 first	 communication	 between	 the	 indigenous	

Australians	 and	 British	 settlers.	 During	 Arabanoo	 and	 Bennelong’s	 capture,	 the	 British	

slowly	came	to	realise	that	the	negative	image	associated	to	the	natives	was	not	true.					

These	two	stories	mainly	show	that	the	British	were	aware	within	a	quarter	of	a	

century	that	the	Aboriginal	people	were	in	fact	to	be	considered	as	humans.	This	is	very	

interesting	because	the	British	often	claim	that	they	did	not	think	of	the	Aboriginal	people	

as	humans	and	that	they	did	not	know	that	they	had	a	connection	to	their	 land.	Clearly	

they	did,	because	Phillip	had	captured	these	men	with	the	intent	of	better	understanding	

their	culture.	This	means	that	he	was	aware	that	a	culture	existed	in	the	first	place.	It	also	

makes	us	wonder	why	it	took	so	long	to	overturn	terra	nullius.	The	answer	is	simple.	The	

British	had	the	power	to	ignore	the	‘slight’	inconvenience	of	the	Aboriginal	people	and	did	

not	hesitate	to	do	so.		

	 Contrary	 to	 popular	 beliefs,	 the	 Aboriginal	 people	 did	 resist	 the	 arrival	 of	 the	

British.	One	famous	example	of	this	 is	Pemulwuy59.	This	Aboriginal	man	was	part	of	the	

Bidjigal	 tribe.	Their	 territory	 stretched	 from	Botany	Bay	 to	 the	Cooks	River	and	west	 to	

																																																								
55	https://www.youtube.com/watch?v=oTJG8AJ_tDs	
56	Ibidem.	
57	http://australianmuseum.net.au/woollarawarre-bennelong	
58	https://www.youtube.com/watch?v=oTJG8AJ_tDs	
59	http://www.nma.gov.au/online_features/defining_moments/featured/pemulwuy		
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Salt	Pan	Creek,	south	of	today’s	Bankstown	(approximately	27	km	in	length	and	11km	in	

width).	Unfortunately	for	the	English,	they	had	landed	in	Pemulwuy’s	territory	and	he	was	

not	happy	about	it.	Pemulwuy	tried	to	do	what	had	been	his	right	even	before	the	arrival	

of	 the	 British;	 he	 tried	 to	 forcefully	 remove	 the	 uninvited	 people	 that	 had	 started	 to	

colonise	his	land.	A	significant	event	is	marked	by	his	involvement	in	the	mortal	wounding	

of	 John	Mclntyre	 in	 December	 1790.	 The	 British	 responded	 to	 this	 by	 sending	 out	 50	

soldiers	and	two	surgeons	equipped	with	head	bags.	Pemulwuy	led	a	series	of	raids	from	

1792	 and	 ignored	 the	 threats	 from	 the	 British.	 In	 Bidjigal	 land	 huts	 were	 burnt	 down,	

crops	 were	 stolen	 and	 travellers	 attacked.	 There	 were	 numerous	 battles	 between	 his	

group	and	the	British	such	as	the	‘Battle	of	Toongabbie’	and	more	importantly	the	‘Battle	

of	 Parramatta’.	 These	 acts	 of	 resistance	 gave	 significant	 concerns	 to	 the	 British	 who	

responded	 by	 putting	 money	 on	 Pemulwuy’s	 head.	 Beginning	 June	 1802	 he	 was	 shot	

dead.	His	head	was	cut	off	and	sent	to	Sir	Joseph	Banks	in	England	for	his	collection60.	

	 This	 confirms	 that	 resistance	was	 in	 the	hands	of	 local	 tribes.	 The	opposition	of	

Pemulwuy	 and	 his	 men	 show	 us	 they	 were	 prepared	 to	 fight	 against	 the	 arrival	 of	

unknown	humans	and	 their	 claiming	of	 the	 land.	Although	 the	Aboriginal	people	didn’t	

recognise	the	ceremonies	conducted	by	the	British	as	being	the	 formal	step	to	claiming	

the	 land,	 they	 did	 notice	 that	 the	 British	 were	 invading	 the	 land	 they	 cared	 for.	 The	

Aboriginal	 people	 did	 not	 surrender	 or	 show	 signs	 of	 submission,	 but	 showed	 their	

dissatisfaction	with	the	actions	of	the	British.		

The	 British	 Crown	 relied	 on	 the	 terra	 nullius	 principle	 to	 acquire	 Australia.	 The	

Latin	term	translates	 into	“the	 land	belonging	to	no	one”61.	The	declaration	of	Australia	

being	 a	 territory	 where	 no	 one	 owns	 the	 land	 was	 of	 course	 false	 and	mainly	 due	 to	

Captain	Cook	and	Joseph	Bank’s	reports	in	1770.	They	had	declared	the	country	as	being	

thinly	 inhabited	 by	 savages.	 In	 the	 eyes	 of	 the	 Europeans	 this	 population	who	 did	 not	

wear	 any	 clothing	 and	 lacked	 any	 form	 of	 political	 organisation	 did	 not	 count	 as	

inhabitants.	Most	importantly,	they	did	not	cultivate	the	soil	the	way	the	Europeans	did.	

When	Captain	Arthur	Phillips	arrived	 in	Australia	 in	1788	he	was	most	surprised	 to	 find	

the	area	so	densely	populated	as	previous	reports	suggested	otherwise.	Nevertheless,	the	

terra	 nullius	 principle	was	 applied	 in	 1788.	 This	 chapter	 is	 going	 to	 give	 a	 summarised	
																																																								
60	Ibidem.	
61	http://australianmuseum.net.au/glossary-indigenous-australia-terms	
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definition	of	 the	 terra	nullius	principle	and	 I	argue	 that	 the	British	applied	 the	principle	

despite	being	fully	aware	that	the	land	did	belong	to	someone.	

The	land	that	was	apparently	“desert	and	uncultivated”62	was	not	thinly	inhabited	

as	Cook	had	reported.	From	letters	sent	back	to	England	by	various	members	of	the	First	

fleet,	we	know	that	the	English	did	in	fact	recognise	that	the	land	was	already	inhabited,	

such	as	in	Arthur	Phillips	letter	(July	3rd	1788):		

	

I	think	they	deserve	a	better	character	than	what	they	will	receive	from	Monsr.	La	

Perouse,	who	was	under	the	disagreeable	necessity	of	firing	on	them.	I	think	better	

of	 them	 from	 having	 been	 more	 with	 them.	 They	 do	 not	 in	 my	 opinion	 want	

personal	 courage,	 they	 very	 readily	 place	 a	 confidence	 &	 are,	 I	 believe,	 strictly	

honest	amongst	themselves.63		

	

This	 letter,	 like	 many	 others,	 demonstrates	 that	 the	 English	 did	 recognise	 the	

presence	of	 humans	 and	 the	 adoption	of	 terra	nullius	 could,	 therefore,	 never	 rightfully	

have	been	made.	

	 Many	people	argue	that	the	British	did	not	recognise	the	natives	as	being	humans.	

They	were	so	to	say	“savages”	in	the	eyes	of	the	British.	Yet,	this	leaves	a	very	important	

question	unanswered:	 if	 the	British	really	didn’t	consider	 the	natives	 to	be	human,	why	

was	 Cook	 instructed	 to	 “endeavour	 by	 all	 proper	 means	 to	 cultivate	 a	 friendship	 and	

alliance”64	and	“with	 the	consent	of	 the	natives”65?	As	 far	as	 I’m	concerned	no	one	has	

ever	asked	the	consent	from	a	non-human,	nor	created	an	alliance	with	them.	If	we	look	

at	the	example	of	building	a	house	on	vacant	land;	we	don’t	consider	asking	the	consent	

of	any	animals	there.	Europeans	have	never	asked	the	opinion	of	an	animal	nor	do	they	

ever	ask	any	other	non-human	thing	for	consent.	But	it	is	engraved	in	European	history	to	

ask	 for	 the	consent	and/or	permission	of	a	neighbour	 if	we	believe	our	activity	 impacts	

their	 land	or	 lifestyle.	Cook’s	secret	 instructions	reveal	 that	the	British	were	to	take	the	

land	with	the	consent	of	the	natives.	Furthermore,	the	British	developed	relationships	to	

Arabanoo	and	Bennelong,	taught	them	English	and	let	them	dine	with	the	governor.	So,	

while	 it	 can	 be	 argued	 that	 they	 regarded	 the	 Aboriginal	 People	 as	 humans	 of	 less	

																																																								
62	Historical	dictionary	of	Australian	Aborigines,	p.	163.	
63	http://www2.sl.nsw.gov.au/archive/discover_collections/history_nation/terra_australis/letters/phillip/index.html		
64	http://www.foundingdocs.gov.au/resources/transcripts/nsw1_doc_1768.pdf	
65	Ibidem.	



	

Terra Nullius Principle.docx	 	 Page 19 of 27	

importance	or	value,	there	is	no	doubt	that	they	were	considered	humans.		

With	 the	definition	of	 terra	 nullius	 as	 being	 “the	 land	belonging	 to	 no	one”	 the	

British	 avoided	 taking	 the	 custom	 and	 connections	 of	 the	 people	 in	 Australia	 into	

consideration.	 It	became	irrelevant,	wiped	out,	obliterate	what	these	customs	were.	So,	

the	 land	 was	 wrongfully	 declared	 as	 terra	 nullius	 and	 with	 this	 British	 law	 could	

immediately	be	applied.	This	misapplication,	which	was	done	with	purpose	and	complete	

awareness	of	 the	wrongfulness,	was	 reviewed	 in	 the	 famous	Mabo	v	Queensland	 case,	

which	I	will	discuss	later	on.		

	 We	have	concluded	that	the	British	clearly	knew	that	there	was	‘someone’	on	the	

land,	yet	there	is	still	the	possibility	of	advocating	that	the	land	did	not	‘belong’	to	them.	

In	this	case,	the	British	would	have	been	led	into	believing	that	the	Aboriginal	people	did	

not	 lay	 any	 form	of	 claim	 to	 the	 land	 they	 lived	on.	Although	aboriginal	 people	do	not	

own	the	land	like	the	Europeans	do,	they	still	have	territorial	boundaries	set	between	the	

different	clans.		

	 The	fact	of	the	matter	is	that	the	Aboriginal	people	did	not	believe	they	owned	the	

land.	They	were	caretakers	and	responsible	for	it	for	the	duration	of	their	stay	on	earth.	

They	 were	 to	 protect	 it,	 love	 it	 and	 care	 for	 it.	 The	 trespassing	 of	 the	 British	 was	

unwelcomed,	 for	 they	 were	 not	 only	 trespassing	 clan	 boundaries	 but	 also	 disturbing	

sacred	sites.	Although	the	Aboriginal	people	did	not	own	the	land,	they	still	felt	the	need	

to	protect	 it.	 The	 land	 and	 its	 people	belonged	 together,	 like	 an	unbreakable	bond.	 To	

protect	 their	 land	 most	 clans	 eventually	 became	 violent.	 One	 example	 clearly	

demonstrating	this	 is	Pemulwuy.	 In	the	European	way	of	thinking	his	actions	must	have	

been	interpreted	as	them	defending	their	territory,	even	if	Pemulwuy	acted	in	defence	of	

the	land.	Hence,	the	British	knew	that	the	land	already	belonged	to	the	Aboriginal	people.	

	 These	two	reasons	sum	up	why	the	British	couldn’t	truly	have	been	led	to	believe	

that	Australia	was	a	 land	that	belonged	to	no	one.	Firstly,	 there	were	humans	 living	on	

the	land	with	their	own	traditions	and	customs.	Secondly,	the	clans	defended	their	 land	

and	were	not	pleased	with	the	behaviour	of	the	“white”	men.	Subsequently,	it	is	proven	

that	the	terra	nullius	principle	was	applied	while	being	conscious	of	the	fact	that	it	did	not	

correspond	to	the	definition.	The	British	knew	that	the	land	they	were	colonising	was	not	

a	terra	nullius	and	they	knew	that	the	settlement	was	an	invasion	against	the	will	of	the	

Aboriginal	People.	
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	 Reasons	why	the	British	Crown	applied	the	terra	nullius	principle	are	manifold:	By	

applying	the	principle	they	did	not	have	to	discuss	local	customs,	they	could	avoid	paying	

the	Aborigines	to	use	their	land,	and	even	imposed	their	laws	without	compromise,	used	

and	abused	whatever	they	pleased	as	to	their	own	terms.	Australia	was	very	far	away	and	

communication	 was	 difficult,	 which	 made	 it	 easier	 to	 use	 Australia	 for	 the	 sheer	

convenience	of	the	British	Crown.	

	

	

3.3 Overturning	the	Doctrine	of	Terra	Nullius	

	 	

The	Mabo	 v	 Queensland	 case	 (1	 and	 2)	 is	 often	 referred	 to	 as	 one	 of	 the	 most	

important	cases	that	the	High	Court	of	Australia	has	ever	faced.	Whether	this	 is	 true	or	

not	is	arguable,	however	it	did	result	in	overturning	the	terra	nullius	doctrine	and	passing	

the	Native	Title	act	through	parliament.	This	process	took	part	in	two	distinct	legal	cases	

fought	by	the	plaintiff	Eddie	Mabo	along	with	some	members	of	his	tribe66.		

The	 first	 case,	 known	 as	Mabo	 vs	 Queensland	 (1)	 took	 place	 on	 the	 20th	 of	May	

1982	when	a	group	of	Meriam	men	wanted	 to	claim	Native	 title	 for	 the	Murray	 Island.	

The	Commonwealth	of	Australia	and	the	State	of	Queensland	defended	the	land	title	by	

claiming	that	there	was	no	such	thing	as	Native	Title	and	thereby	attempted	to	remove	

any	federal	protections	that	the	Aboriginal	people	had	under	the	Racial	Discrimination	Act	

1975.	 They	 also	 passed	 the	Queensland	 Coast	 Islands	Declaratory	 Act	 1985	 in	 a	 feeble	

attempt	to	prevent	any	Indigenous	land	claims	in	the	region.	The	act	states	that	no	land	

claims	could	be	made	by	 the	Meriam	people,	nor	by	anyone	else.	This	act	however	did	

clash	with	the	Racial	Discrimination	Act	197567.	When	a	State	act	 is	 incompatible	with	a	

Commonwealth	Act,	the	Australian	law	states	that	wherever	they	are	in	discordance	the	

law	is	not	applicable.	Thus,	the	High	Court	of	Australia	determined	that	Queensland	Coast	

Islands	 Declaratory	 Act	 1985	 was	 invalid	 because	 of	 its	 incompatibility	 with	 the	 Racial	

Discrimination	 Act	 1975.	 Mabo	 won	 against	 the	 State	 of	 Queensland,	 giving	 the	

																																																								
66	http://aiatsis.gov.au/explore/articles/mabo-case	
67	Ibidem.	
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Indigenous	 the	 possibility	 to	 claim	 Native	 Land	 Titles.	 However,	 the	 case	 did	 not	

determine	the	existence	of	a	Native	Title,	but	it	did	show	that	it	could	be	established68.	

The	second	case,	Mabo	vs	Queensland	 (2)	 is	most	 referred	 to	when	talking	about	

the	Mabo	case.	When	Eddie	Mabo	won	the	first	case,	he	decided	to	ask	the	High	Court	to	

review	 the	applicability	of	Native	 title	 to	 the	Murray	 Islands	based	on	 the	 fact	 that	 the	

Terra	Nullius	principle	was	a	felony.	69	

The	 declaration	 of	 terra	 nullius	 being	 a	 felony	marks	 one	 of	 the	most	 important	

events	in	Australian	history.	Had	the	British	arrived	and	declared	the	land	as	belonging	to	

someone,	they	would	have	had	to	proceed	differently.	The	laws	at	the	time	determined	

that	 their	own	 laws	had	 to	be	adjusted	 to	 the	 laws	and	 customs	of	 the	people	already	

living	there.	Hence,	the	Aboriginal	land	rights	should	have	been	taken	into	consideration	

with	the	arrival	of	the	first	fleet70.		

Through	 the	 High	 Court’s	 decision,	 Aboriginal	 land	 rights	 and	 Indigenous	 self-

determination	and	political	empowerment	became	possible.	The	plaintiff	also	argued	that	

there	was	a	connection	to	the	land	through	culture.	The	High	Court	agreed	that	the	Murry	

Islanders	 were	 able	 to	 prove	 that	 they	 had	 a	 relationship	 to	 the	 land	 that	 relied	 on	

occupational	and	traditional	use.	With	this	framework	they	concluded	that	Native	title	is	

part	 of	 the	 Australian	 law.	 The	 Native	 Title	 Act	 1993	 passed	 through	 parliament	 the	

following	 year.	 Native	 title	 is	 a	 type	 of	 property	 ownership	 for	 Indigenous	 Australians	

based	on	 the	 relationship	 to	 the	 land	 through	customs	and	 traditions.	 This	 case	 is	now	

known	as	the	Mabo	v	Queensland	II	(1992)	case,	again	the	plaintiff	was	Eddie	Mabo.	

The	Mabo	case	was	ground-breaking	 in	Australian	history.	 It	was	 the	 first	 time	that	 the	

High	Court	admitted	that	the	principle	under	which	Australia	was	claimed	and	colonised	

was	 wrong.	 They	 also	 acknowledged	 that	 the	 indigenous	 Australians	 did	 have	 a	

connection	to	their	land	based	on	tradition	and	occupation	and	that	Australian	law	needs	

to	take	that	into	consideration.	Native	Title	has	become	a	valid	notion71.	

	

The	 verdict	 from	 this	 case	 distressed	many.	 The	white	 Australian	 population	was	

petrified	 that	 the	 Indigenous	 Australians	 were	 going	 to	 take	 over	 Australia	 based	 on	
																																																								
68	https://www.youtube.com/watch?v=sA29KHDw0Wc	
69	Ibidem.	
70	Ibidem.	
71	Ibidem.	
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Native	Title72.	This	of	course	did	not	happen	and	Australia	did	and	still	does	in	my	opinion	

deliberately	 make	 claiming	 over	 Native	 Titles	 excessively	 difficult	 mainly	 for	 political	

reasons.	The	question	of	how	traditions	and	connections	to	land	are	to	be	defined	is	still	

discussed	 and	 the	 Australian	 Government	 is	 still	 struggling	 to	 fully	 reconcile	 with	 the	

unjust	 history	 on	 its	 shoulder.	 Kevin	 Rudd	 famously	 apologised	 to	 the	 Aboriginal	 and	

Indigenous	People	of	Australia	in	2008	which	was	a	significant	step	for	reconciliation73.		

The	 reality	 of	 things,	 however	 shows	 a	 different	 picture	 as	 it	 has	 become	 very	

difficult	 for	 Indigenous	Australians	 to	 claim	Native	 title.	 This	 can	 clearly	 be	 seen	 in,	 for	

example,	the	Yorta	Yorta	Aboriginal	community	vs	Victoria	case	in	2002.74		

	

	

4 Conclusion	

	

This	essay	focused	on	how	Britain	was	aware	that	the	terra	nullius	principle,	under	

which	Australia	was	claimed,	could	not	have	been	rightfully	applied.		

Terra	nullius	means	“the	 land	belonging	to	no	one”.	However,	as	discussed	 in	this	

essay	there	was	an	Indigenous	population	in	Australia	long	before	the	British	lay	foot	on	

the	 continent.	 The	 British	 were	 aware	 of	 this	 as	 Captain	 James	 Cook	 reported	 their	

existence	on	his	voyage	in	1768.		

Up	 to	 today,	 many	 people	 argue	 that	 the	 British	 people	 did	 not	 recognise	 the	

indigenous	 Australians	 as	 being	 human.	 I	 simply	 cannot	 agree	 with	 this	 statement.	 As	

examined	 earlier	 on,	 one	 can	 argue	 that	 the	 British	 people	 were	 unaware	 of	 the	

Aboriginal	culture	and	tradition	as	well	as	their	complex	relationship	to	the	land	they	live	

on.	 It	 even	 could	 be	 argued	 that	 some	were	 unaware	 of	 the	 damages	 caused	 by	 their	

invasion.	 However,	 one	 cannot	 argue	 that	 the	 British	 people	 were	 unaware	 of	 the	

misapplied	 terra	 nullius	 principle.	 Although	 the	 British	 did	 recognise	 the	 Indigenous	

Australian’s	 as	 being	 somewhat	 barbaric	 savages,	 they	 also	 considered	 them	 to	 be	

human.	This	can	clearly	be	seen	with	the	stories	discussed	with	Ababanoo	and	Bennolong.	

																																																								
72	Ibidem.	
73	https://www.creativespirits.info/aboriginalculture/politics/sorry-apology-to-stolen-generations	
74	http://www.findlaw.com.au/articles/1293/yorta-yorta-native-title-case.aspx		
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The	British	tried	to	turn	them	into	“civilised	people”	by	dressing	them	in	traditional	British	

clothes,	 teaching	 them	 English,	 and	 offering	 them	 great	 food	 as	 well	 as	 gifts.	 In	

consequence,	 by	 building	 a	 relationship	 with	 some	 Aboriginal	 People	 the	 British	 must	

have	considered	the	Indigenous	as	human	beings.		

This	proves	that	the	colonisers	as	well	as	the	British	Crown	were	aware	that	the	

land	 did	 have	 inhabitants.	 One	 could	 now	 argue	 that	 the	 British	 knew	 about	 the	

population	living	there,	but	were	not	aware	that	the	land	belonged	to	them.	Cook’s	secret	

instructions	did	mention	the	following:	

	

You	 are	 also	 with	 the	 Consent	 of	 the	 Natives	 to	 take	 Possession	 of	 Convenient	

Situations	 in	the	Country	 in	the	Name	of	the	King	of	Great	Britain:	Or:	 if	you	find	the	

Country	uninhabited	 take	Possession	 for	his	Majesty	by	setting	up	Proper	Marks	and	

Inscriptions,	as	first	discoverers	and	possessors75.	

	

As	shown	by	Pemulwuy,	the	Aboriginal	people	did	not	give	consent	to	the	British	

to	colonise	their	land.	The	action	of	fighting	back	was	by	European	standard	and	cultural	

understanding	a	sign	of	disapproval	or	of	something	unwanted.		

These	 two	main	 reasons	demonstrate	 that	 the	 terra	nullius	 principle	was	 clearly	

applied	 in	 a	 dishonest	 and	 self-serving	 way.	 As	 the	 invaders	 became	 aware	 of	 the	

inhabitants,	they	manipulated	reports	and	pretended	that	the	indigenous	people	they	got	

to	know	far	better	than	admitted	were	not	human.		

The	terra	nullius	principle	was	overturned	by	the	Mabo	case.	While	it	is	admirable	

that	Australia	did	eventually	re-evaluate	their	legislation,	it	took	approximately	200	years	

to	get	to	this	point.	 It	 is	now	established	that	the	terra	nullius	principle	 is	recognised	as	

wrongfully	 applied,	 allowing	 traditional	 land	 titles	 for	 Indigenous	 People	 to	 be	

established.	 Even	 more	 significant	 than	 this	 acknowledgement	 is	 the	 apology	 by	 the	

Prime	Minister,	which	took	another	16	years,	which	reinforces	my	thesis:	the	British	were	

aware	 that	 there	were	 people	 living	 in	 Australia	 and	 knew	 that	 the	 land	 they	 claimed	

belonged	to	someone.	It	is	also	established	that	the	Australian	Settlement	was	in	fact	an	

Australian	Invasion,	causing	much	damage	and	pain	to	the	local	people.	On	this	basis	we	

can	confidently	state	that	the	“white”	men	acted	selfishly	and	greed-driven,	thus	not	any	
																																																								
75	http://www.foundingdocs.gov.au/resources/transcripts/nsw1_doc_1768.pdf	
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differently	to	the	invasion	of	other	lands	known	at	the	time.		
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